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#50 9/2uf69
First Supplement to Memorandum £9-111
Subject: Study 50 - Leases

Attached (Exhibit I} is a letter from the representative of the California
Real Estate Asscciation, commenting on the revised lease bill {attached to
Memorandum 69-111).

The letter suggests that the phrase "if the lease 50 provides" be deleted
from paragraph (5) of subdivision (&) of Section 1951.2 of the revised bill.
See the letter for the reason.

The problem with paragraph (5) is that it is broad enough to encompass
all damages--future rental loss included. The limitation of paragraph (4)
to cases where the lease so provides might be defeated if paragraph (5) is
not so limited. Paragraph {3}, which is not dependent on a lease provision,
was added to pick up the normal "proximate damages." The fear is expressed
that extensive lease provisions will be necessary to collect other "proximate
damages." It is true that a lease provision would be needed under the re-
vised draft to cover anything other than the normal costs of reletting. One
possible solution to the problem would be to delete paragraph (3}, renumber
paragraphs (%) and (5) as (3) and (%), respectively, and revise former para-
graph (5) to read:

£s) L&l Ef-the-lease-se—pravides;-any'égx other amounit necessary

to compensate the lessor for all the detriment , other than that de=

scribed in paragraphs (1), (2), and (3), proximately caused by the lessee's

Tailure to perform his obligations under the lease or which in the ordi-
nary course of things would be likely to result therefrom.

An alternative method of dealing with the problem would be to revise

paragraph (3) to read:

(3) A reasonsble commission for the reletting of the property and
a reasonable amount to compensate the lessor for any damage to the prop-
erty for which the lessee is respongible ;

Respectfully submitted,

John H. DeMoully
Executive Secretary
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820 BOUTH BRAND AVE.

LO/ ANGELL CALIF. 90047
1lth and L Building, Suite 503
Sacramento, Califoraia 95816

Soptlabor 23, 1969

Mr. John H. DeMoully, Executive SGoretary
California Law Revision ConmISlion

School of Law & -

Stanford University

Stanford, California 94305

Subject: Real Property Leases
Dear Hr Douaully:

'}Yonr undatod lettor of tranlmittal raceived by us on September 15

soliciting additienal comment on rooonmoodod lqgislation on this
subject is acknowledged with thanks.

As you are uuore. we followed the progross of SB 101 of the 1969

. session which incorporated the Commission's recommendations on this

subject, through the lagislative process this year. We supported
that bill and do support the concept which is included in your
ourront propolal. :

The changes which are incorporated in Section 1951.2 as compared
with SB 101 in its last amended form in print represeant the amend-

- .ments which were proposed to that bill at its last hearing in the

Assembly Judiciary Committee and those were in turn an attempt to
overcome cbjections expressed to the measure on the Asgsembly floox,
Primarily, those ocbjections were directed toward the fact that the
lessor might obtain judgment under the tegms of the bill then under
consideration including an award for unpaid ‘vent for the balance

of the term after the time of award, and then re-lease the promisos
and in effect achieve a substantial windfnll.

In effect, we believe that the added suhlection (4) noots'that'ob-

jection. Let us hasten to add that we do not agree that the objeotion

necessarily is valid but in the proceas of achieving evolution of a
bill possible of legislative enactment we would agree that the change
proposed by subsection (4) would aooonpliah that purpose.

- The addition in subsection (3) was mentioned by us in prior comsient

last year on this sublect and it was the expressed belief of the
Commission at that time that this would in effesct be the law.
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At

Mr. John H. DeMoully ~2- September 23, 1969

In your curxent draft we do object to the added language in subsection
(5) which makes the payment of compensation for damage proximately
cauged dependent upon a provision in the lease. We cannot understand
any question of the fact that recovery for proximate damages should
be specifically authorized. This is one of the major advantages of
the Commission's proposal..

To require that such a provision be placed in the lease in order to
make it operative will produce extensive lease provisions, at least
on the part of the sophisticated lessor, to effact the same net
result on behalf of such parties. We strongly recommend that that
provision with respect to proximate damages be restored to that as
contained in the printed veraion of SB 101. _

Sincerely,

i

R

‘Dugald Gillies
.Legislative Representative

DG/ jw o
cc: H. Jackgon Pontius




